U.S^ Court Overturns 
Brewster^s Conviction 

By Tjmothy Robinson . 
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The U.S. Court of Appeals 
here overturned^ yesterday 
the 1972 bribery conviction 
of former U.S. Sen. Daniel 
B. Brewster (D-Md.) and re- 
turned the case to a lower 
court for retrial. 

The three judge appeals 
court panel said the reversal 
of the case was necessary 
because U.S. District Court 
Chief Judge George L. Hart 
did not make a clear distinc- 
tion in his instructions to 
the jury between legal cam- 
paign contributions and the 
two different bribery offen- 
ses pending against Brew- 
ster. 

Because the jury may 
have been confused about 
those technical legal distinc- 
tions, the appeals court indi- 
cated, their decision to con- 
vict Brewster of the lesser 
bribery offense of accepting 
an “illegal gratuity,” may 
have come as a jury room 
compromise. 

“A defendant is entitled 
to more than a jury room 
compromise, he is entitled 
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to have his guilt or inno- 
cence voted up or down on 
the clearest possible lines of 
distinction,” the appeals 
court ruled in a 41-page 
opinion written by Judge 
Malcolm R. Wilkey. .joining' 
Wilkey in the upanimous 
opinion were Judges Ed- 
ward. A. Tamm and Spotts-' 
wood Robinson. 

Brewster was convicted in 
November, 1972, of accept^ 
ing $14,500 “illegal gratuity” 
in 1967 from* a lobbyist for 
the Chicago-based Spiegel, 
Inc., mall order house for 
his votes on postal rate leg-» 
islation. The lobbyist, Cyrus 
Anderson, also was con- 
victed in the same trial with 
Brewster, but yesterday's 
ruling did not concern the 
Anderson verdict. 

Federal prosecutors were . 
unsure last night as to their I 
next step in the case. They 
said they can either ask tor 
a rehearing by the full 9- 
member appeals court; ap- 
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peal the ruling to the Su- 
preme Court; retry the case 
as ordered by the appellate 
court, or dismiss the case. 

U.S. ../^AttioruJe'y Earl Sil* 
berl^; vWhoi^^ *'blflcc would 
hanffle any new trial, said 
yesterday that he ' would 
have no comment on the ml- 
ingjit this time. Several le- 
galr^ sources say that the 
mo^ likely option to be 
taken by the prosecutors at 
this point would be to ask 
the full appeals panel for a 
new hearing. 

Former prosecutor James 
E. Sharp, who was the lead- 
ing prosecutor in the case, 
said was “disappointed to 
lose the case at this time 
and in thisomanner'’ 

The appeals court re- 
jected a defense challenge 
of the constitutionality of 
the bribery statutes and a 
challenge of the legality of 
the verdict itself. The jury 
had convicted Brewster of 
the lesser included offense 
of accepting an illegal gratu- 
ity instead of bribery, with 
which he was specifically 
chaifged. 

The appeals court focused 
its* reversal solely on the 
judge’s instritctions to the 
jury, in which Judge Hart at 
length descrihed for the 12 
jurors the difference be- 
tween bribery, an illegal 
gratuity and a legal cam- 
paign contribution. 

‘The trial judge strove 
manfully — and judicially — 
-to ni^e these fine distinc- 
tions for the jury. Yet we 
have found it difficult our- 
selves,* with adequate time 
to reflect and ponder, to un- 
derstand the srubtle istinc- 
tions,” the appeals court 
said. 

“We think the whole of it 
was indigestible the 

appeals court continued. 
“The danger inherent in the 
situation calling for the trial 
judge to distinguish sharply 
among guilt under fhe brib- 
ery section, guilt under the 
gratuity section, and inno- 
cence under either or both, 
is lhat the jury is subcons-' 
ciously tempted to compro- 
mise.** 

The appeals court did not 
spcicific^y spell out how a 
jury should have been in- 
structed — a point that Judge' 
Hart commented on in a 



rare interview yesterday af- 
ternoon. 

In the interview, Judge 
Hart said “that I frankly 
don’t understand” the ap- 
peals court opinion. “I tried 
clarify it. I actually gave 
instruction that I think went 
‘beyond the law. The court 
;;of appeals didn’t feel I suf- 
!ficiently brought it out ^d. I 
jfrahklyr don’t Imow how I 
vfoM find to do ‘ it ip the 
future,” ;Judge Hart said. 

^ He said he would have to 
^read the opinion several 



times before deciding upon 
instructions for similar 
cases in the future. 

An example of the .three 
distinctions in a hypeStheti- 
cal similar case, based;, on 
opl^on aha copyersa- 
tions with several -lawyers, 
'might be: , 

• A legislator receives $5.- 
000 'in advance solely 
specifically drafting, intro- 
ducing, and getting passed 
legislatioil that affects a spe- 
cial interest group. That, ac- 
cording to the legal defini- 
tions, would be a bribe, 
which carries a maximum 
penalty of 15 years in prison 
and a $20,000 fine. 

• A legislator receives 
^,000 for supporting legisla- 
ing the money because of his 
support of that legislatiop^and 
knows he would hot receive 
the money otherwise. That 
wo^d be an illegal gratuity, 
which carries a maximum 
penalty of. two years in pris- 
on and a $2,000 fine. 

• A legislator whose cam- 
paign is given $5,000 be- 
cause he has consistently 
supported legislaUon of a 
certain type in the past and 
can be expected to support 
the same type of pending or 
future legislation, without a 
specific connection between 
the payment and future sup- 
port. That would be a cam- 
paign contribution. 

The appeals court ruling 
said that in any future trial 
of Brewster the problem of 
making distinctfons would 
be less complex. -In anjr. fu- 
ture trial, the judge would 
have to instruct only on the 
difference between an ille- 
gal gratuity and B legal cam- 
paign contribution, since the 
jury had found Brewster in- 
nocent of the specific brib- 



ery charges. ^ 

As desa^ed in the opin 
the brufery statute re- 
qtqifes that a person must 
conmptly” receive or ac- 
cept money for being influ- 
performance of 

official acts. 

The illegal gratuity stat- 
ute, as pointed out in the 
opimon, requires only that a 
person “wilfully and know- 
ingly receive money per- 
. sonaBy for an official act. 
we does not necessarily 
nave to be corruptly infiu- 
payment, a 
brought up the 
by Judge ' 
<^oncerning the . 
definition of a legal cam- f 
paign contribution. 

,. appeals court said the 
distinction between illegal 
patuity and a legal contri- 
bution was confusing, 

“r . : Since ‘willfully and I 
^owmgly’ could mean that 
defendant Brewster knew ' 
when he accepted the 
money that he was receiving 
the contribution because of 
re^rd of performance in 
this field of po^ legisla- 
tion and that if he contln- 



in the future (particularly in 
the near future) he would 
ued such legislative actions 
Iwely receive further contri- 
bution, how does this in- 
struction distinguish the 
contribution found to be il- 
legal here from a perfectly 
Icg^itimate contribution?** 
the appeals court asked. 

“No politician who knows 
the identity and business in- 
terests of his campaign con- 
tributors is ever completely 
devoid of knowledge as to 
the i^piration behind the 
doMtion/* the judges sai^, 
There must be more * spe- 
cific knowledge of a definite 
official act for which the 
contributor intends to com- 
pensate before an official’s 
actions crosses the line be- 
tween guilt and innocence.** 
‘We have laid emphasis 
under the bribery section bn 
corruptly . . , in return for 
being influenced’ as defin- 
ing the requisite intent, in- 
corporating a concept of the 
bribe being the prime move 
or producer of the offidal 
act,” the Ruling said. ^ 

“In contrast, under 
gratuity section, ‘otherwise 
than as provided by law 
for or because of any offi- 
cial act’ carries the. concept 
of the official act being 
done, anyway, but the pay- 
ment only being made be- 
cause of a specifically iden- 
tified act, and with' a c^ain 
guilty knowledge . ,** they 
added. ‘ ^ 

The court suggested that 
prosecutors in the future''^ 
bring cases either under the 
illegal gratuity or bribery 
statutes, but not under both. 

The ruling yesterday con- 
tinues the litigation against 
the former senator that be- 
gan when he was indicted 



by a federal grand jury in I 
November, 1969, on five | 
counts of bribery, » 

",^.v:4n October, 1970, Judge | 
I^art dismissed the indict- 
meht against Brewster, rul- 1 
ii^ that the U. S. ConsUtu- 
tidn’s “speach and debate” 
clause gave Brewster immu- 
nity from porosecution for 
acts allegedly committed 
while a senator. 

The. ‘‘speech and debate” 
clause, contained in Article 
1, Section 6, reads in part: 
“For any. speech or debate 
irf either House, they 
(senators and 

representatives) shall not be 
questioned in any other 
place.” 

In June, 1972, by a 6-to-3 
vote, the Supreme Court 
overruled Hart and ordered 
Brewster to stand trial. 

Chief Justice Warren 
Burger said for the majority 
that Brewister's constitu- 
tional immunity did not pro- 
tect him from prosecution 
for bribery. Burger said the , 

, prosecution had to prove 
only that Brewster accepted 
money in return for promis- 
ing to act in a certainway. 

The prosecution did not 
have to prove,* Burger said, 
that Brewster kept the 
agreement. In other words, » 
it could press its case with- 
put touching on legislative 
•actsr, which remain , immune 
frc^ prosecutioii, 

Brewster, who" was ^the 
second seantor this pentury 
convicted for -a crime com- 
mitted while in office, was 
later sentenced ^ by Judge 
Hart to the maximum six- 
year jail term and a $30,000 ‘ 
fine. He was remained free 
pending the outcome of the 
appeal. 



